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Dear IEL Advisory Board Members:

It is with great pride that we introduce another edition of The Energy Law Advisor
dedicated to oilfield service companies and related topics. Similar to Volume 5, No. 3
published in June, the articles were been prepared by dedicated and knowledgeable
in-house counsel from our Advisory Board and Oilfield Services Committee ("OFS")
members. We invite all Advisory Board members to prepare and submit oilfield
services related articles for upcoming issues. We also note that while we continue to
grow quickly, we always welcome more participation on any level, including joining
the OFS.

&rﬂ f E , Also, please remember the OFS is hosting its first comprehensive CLE seminar on
#a October 10 at the Hilton Houston Post Oak. A link to the program details and how to

MANAGING EDITOR register is below. Please help us make the 1st Oilfield Law Service Conference a

Brit Brown success, and do not hesitate to contact Billy Jacobson or myself with any ideas,
Managing Partner thoughts, or general comments you might have to improve the OFS or any of its
Beirne, Maynard, future activities.

& Parsons L.L.P.

Houston, Texas Regards,

Jay G. Martin and William Jacobson

INTERNATIONAL EDITOR
Aaron Ball

Squire, Sanders

& Dempsey LLP

Houston, Texas

Just the Facts: A Practical Guide for Oil Field Service Company Counsel

OIL AND GAS EDITOR When Evaluating the Application of New Economic Sanctions to Ongoing

Rick Kuebel Business Operations

Locke Lord Bissell Submitted by: Natalia Shehadeh (Director of Trade Compliance, Weatherford
& Liddell LLP International Ltd.) and Tisha Jones (Trade Compliance Counsel, Weatherford
New Orleans, Louisiana International Ltd.)

This article outlines the critical fact-gathering steps an in-house counsel should

OILFIELD SERVICES S . o .
consider in advance of any evaluation of the legal application of economic

EDITOR

Aaron Ball sanctions. In short, this article provides examples of information that should be
Squire, Sanders made immediately available to the company's in-house counsel to best position
& Dempsey LLP counsel to undertake a thorough legal review of the applicability of the new

Houston, T . : . i )
ouston, Texas economic sanctions to the company and its operations in or relating to Country X.

POWER 7/ ALTERNATIVE %“’et the full story.
ENERGY EDITOR
Mark R. Robeck
Baker Botts L.L.P.
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"Black Swan: Practical Aspects of Force Majeure”
Submitted by: Sudan I. Maccio (Corporate Counsel - International, Valerus
Compression Services LP)

Force majeure is literally “a greater force” that prevents a party from honoring a contract.
Such greater force is normally an unforeseeable event that is out of the control of the
affected party. The object of this article is to discuss the practical aspects of a force
majeure provisions in contracts where the catastrophic events may affect the obligations of
the parties.

| Get the full story.

The Three-Legged Stool: A Practical Approach to Negotiating Choice of Law
Provisions by Reference to Anti-Injunction Statutes in Texas and Louisiana

Choice of law elections in commercial contract negotiations are often a negotiated but
largely unexplored point. This article looks at the impact of two states’ anti-indemnity
statutes to illustrate the three essential issues that should always be considered by
negotiators. These three issues are: (i) whether a particular choice of law election is
beneficial on its face, (ii) whether the contractual election will be enforced, and (iii) what
standard of review will be utilized by a court or arbitrator in deciding whether and how to
balance local law and the contractual choice of law.

Get the full story.

back fo top A

To submit an industry news item for the next issue,

contact Brit Brown at bbrown@bmpllp.com and ieladvisor@cailaw.org.

/%ﬁrﬁeﬁr i the MNews

Alton Hall has joined Cozen O'Connor. He represents both public and
private sector entities in complex commercial cases, environmental and
toxic tort litigation, personal injury cases, professional and products
liability cases, and in regulatory matters.

Alton Hall

Daniel Zwart has joined Godwin Ronquillo. He provides legal advice to
clients involved in civil and commercial litigation and business disputes.

Daniel Zwart

New Sustaining Members are Buchanan Ingersoll &
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Rooney PC (Sean Moran and Ryan Purpura, Pittsburgh)
and Noble Energy, Inc. (Aaron G. Carlson, Arnold J.
Johnson, Kirk A. Moore, David A. Shelfer, Don
Wendland and Ann Elizabeth White (Houston) are the
designated advisory board representatives. Meghan

i Ryan Purpura i
Sean Moran Eilers and Zulana Ward (Houston) are the designated

Young Energy Professional advisory board
representatives.)

New Associate Members are Richard B. Adams (RB Adams, LLC, Englewood), Carter
S. Ames (Exxon Mobil Corporation, Anchorage), Lukas Andrud (Ohnstad Twichell,
West Fargo), Bob Bailey (Office Director and Senior Managing Engineer, Exponent,
Houston), John W. Barton. Jr. (Breazeale, Sachse & Wilson, Baton Rouge), Gary G.
Benoit (Hood, Benoit & Pyle, Metairie), Sue A. Benson (Wolverine Gas & Oil, Grand
Rapids), Barbara J. Bordelon (Houston), Joe Callaway (Talon Oil & Gas LLC, Dallas),
Joe Christina (Porter, Rogers, Dahlman & Gordon, PC, Corpus Christi), Jim

Connor (Senior Counsel, El Paso Corporation, The Woodlands), Chisum L. Cooke
(RPS Group Plc, Corpus Christi), Jacqulyn Coston (Cudd Energy Services, Houston),
Acacia Croy (Chesapeake Energy Corporation, Oklahoma City), Robert W. Dace
(McAfee & Taft, Oklahoma City), Tana Daughtrey (Chevron Corporation, Houston),
Jordan Davis (Landman, XTO Energy, Inc.), Errol John Dietze (Dietze & Reese,
Cuero), Carl Dore, Jr. (Dore & Associates, Houston), Donald T. Dulac, Jr. (Barnes
Dulac Watkins, Pittsburgh), Barrett Dye (Associate Title Landman, Chesapeake
Energy Corporation, Oklahoma City), Dave Elder (Murex Petroleum Corporation,
Houston), Clifford L. Elliott (Elliott, Enabnit, Schovanec & Kelly, Enid), Rachel Kirk
Evans (McAfee & Taft, Oklahoma City), Lee Fitzjerrells (SBM Atlanta, Inc., Houston),
Justin Furnace (President, Texas Independent Producers and Royalty Owners
Association (TIPRO), Austin), Anthony J. Giuliani (Vorys, Sater, Seymour and Pease,
Columbus), Robert C. Grable (Kelly Hart & Hallman LLP), Brandon Guidry (Jones
Energy, Austin), Alicia A. Handy (WilmerHale, Washington, D.C.), Aimee Hess (Aimee
Hess PC, Streetman), Trace Holmes (Holland Services, Ft. Worth), Wiliam A. Hood
(Hood Benoit & Pyle, Vicksburg), Garry Howe (International Contract Manager, Noble
Energy, Inc., Houston), Eddie D. Hughes (Taylor, Porter, Brooks & Phillips L.L.P., Baton
Rouge), Jenny Jackson (Noble Energy, Inc., Ardmore), Kelly Jameson (Crestwood
Midstream Partners, Houston), Pam Johnson (Camterra Resources, Inc.), Jeffrey S.
Johnston (Vinson & Elkins, Houston), Michael R. Jordan (Red Sky Land, LLC,
Burleson), Karen Keller (Statoil, Houston), Reagan Kott (ConocoPhillips, Houston),
Brandon Lakatta (Pioneer Natural Resources, Irving), Brian A. Lehrmann (Pioneer
Natural Resources, Irving), David McCall (The McCall Firm, Austin), Robert C.
McKay (Cole, Cole & Easley, P.C., Victoria), Curt Magee (Magee Law PLLC,
Southlake), Martha L. Marshall (Tulsa), Jack M. Merritts (Lathrop & Gage LLP,
Denver), Takahiro Misumi (JGC Energy Development (USA), Inc., Houston), Shiela L.
Moore (Pioneer Natural Resources, Irving), Kelly Muldoon (XTO Energy Inc., Ft.
Worth), Brian R. Murray (Claims Analyst, Chartis Claims, Inc., Jersey City), John J.
Nixon (Marathon Oil Corporation, San Antonio), Joseph Nwobike (Joseph Nwobike &
Co., Lagos), Nnamdi B. Obi (BN & S Solicitors, Lagos), C. Barry Osborne (Vantage
Fort Worth Energy, LLC, Ft. Worth), Charles David Pearson (Landman, XTO Energy,
Inc.), William C. Petit (Jackson Gilmour & Dobbs, PC, Houston), Christopher V.
Popov (Vinson & Elkins, Houston), Jaclyn Popeil (ConocoPhillips, Houston),
Meredith Presley Turpin (Noble Energy, Inc., Ardmore), Leslie Reizes (Reizes Law
Firm, Chartered, Boynton Beach), Richard R. Ring (Richard R. Ring, P.C., Tyler), Troy
Robertson (Exco Resources (PA) LLC, Warrendale), Christopher Rosas (Rosas
Parrino PLLC, Boerne), Thomas F. RuBane (Beatty & Wozniak, P.C., Denver), Robert
Sandilos (Chevron Corporation, Houston), Sarah Seilheimer (Valerus Compression
Service LP, Houston), William E. Shaddock (Stockwell Sievert Viccellio Clements &
Shaddock, Lake Charles), Glenna Sharafeldin (Ernst & Young, Houston), John B.
Shortess (Phelps Dunbar LLP, Baton Rouge), Kade Simmons (Anadarko Petroleum
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Corporation, The Woodlands), Brittany Smith (Claire Sergent Walls Legal Group,
PLLC, Morgantown), Stephen J. Smith (Pioneer Natural Resources, Irving), Sara K.
Sorenson (Ohnstad Twichell, West Fargo), Ronald T. Sponberg (Baker Hughes
Incorporated, Houston), Michel W. Stefonowicz (Ohnstad Twichell, West Fargo),
Marshall Steves (Crest Equity Management, LLC, San Antonio), Jay Stiffler
(Pillsbury Winthrop Shaw Pittman LLP, Houston), Nathan Vaughan (Krugliak Wilkins
Griffiths & Dougherty Co., Canton), Claire S. Walls (Claire Sergent Walls Legal Group
PLLC, Morgantown), Bill Williams (Krugliak Wilkins Griffiths & Dougherty Co., Canton),
Mark Wolfe (Pate & Wolfe, Oklahoma City), Amanda Yohn (Cudd Energy Services,
Houston) and Soniya Ziegler (Chevron Corporation, San Ramon).

Lukas Andrud John W. Barton, Jr. Joe Christina Robert Dace Rachel Kirk Evans

Yt

Anthony Giuliani Robert Grable Eddie Hughes Jeff Johnston Jack Merritts

Christopher Popov  Thomas RuBane  William Shaddock John Shortess Sara Sorenson

Jay Stiffler Nathan Vaughan Bill Williams

New Law School Members are Tech Tech
University School of Law (Chris Kulander,
Lubbock), The University of Oklahoma
College of Law (Emily H. Meazell, Associate
Dean for Academic Affaris, Norman) and
Washburn University School of Law (David E.
Pierce, Topeka).

Chris Kulander Emily Meazell David Pierce

New Young Energy Professional Member are Robin
Clarkson (Mayer Brown LLP, Houston), Caleb L. Stone
(Associate Landman, XTO Energy, Inc., Ft. Worth), James
T. Thompson (Watt Beckworth Thompson & Henneman,
L.L.P., Houston) and Guillermo Zuniga (Senior Partner,
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ZUMA Energy and Environmental Law, Mexico City).

James James
Thompson Thompson

Participate in the IEL Advisory Board LinkedIn Group

Share your thoughts on current issues and developments in the field with other
members of the Advisory Board in our new members-only |EL Advisory Board
LinkedIn group. If you are not already a member of LinkedIn, click here for
directions on how to join.

Visit the Advisory Board Members website

To visit the members website, click here and enter the password that was sent to
you recently by email (If you need the email sent to you again, please email
iel@cailaw.org. Here you will find current information about the Institute, the
Advisory Board and the members themselves, including member photo rosters,
committee descriptions and rosters, and a calendar of upcoming events. Here you
can also access our new members-only online forum on LinkedIn, our bimonthly
newsletter The Energy Law Advisor, our Online Articles Index, our other
publications, and a description of Sponsorship Opportunities at upcoming
programs.

back lo far‘,::- A

Submit your member announcements for the next issue,
with a photo if possible, to ieladvisor@cailaw.org.

Catendar af Loents

International Oil and Gas Law. Contracts. and Negotiations:

Upstream Issues and Agreements
September 19-23, 2011 | Houston, Texas

International Oil and Gas Law, Contracts, and Negotiations:

Midstream Issues and Agreements
September 26-30, 2011 | Houston, Texas

Oilfield Services Law Conference
October 10, 2011 | Houston, Texas

Qil and Gas Law Short Course
October 17-21, 2011 | Westminster, Colorado

10th Annual Energy Litigation Conference
November 3, 2011 | Houston, Texas

2nd International Offshore Oil & Gas Law Conference
December 7-8, 2011 | New Orleans, Louisiana
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63rd Annual Oil & Gas Law Conference
February 16-17, 2012 | Houston, Texas

2nd IEL-ANADE Conference: Renewable Energy
March 16-17, 2012 | Mexico City, Mexico

back to top A
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Just the Facts: A Practical Guide for Qil Field Service Company Counsel When Evaluating the
Application of New Economic Sanctions to Ongoing Business Operations

Submitted by: Natalia Shehadeh (Director of Trade Compliance, Weatherford International Ltd.) and Tisha
Jones (Trade Compliance Counsel, Weatherford International Ltd.)

As you are preparing to leave work on Friday night, an email arrives in your inbox. Five minutes ago, there
were few, if any, restrictions on conducting business in or with Country X, but an email notification of a
United Nations Resolution, a U.S. Presidential Executive Order, a European Union Council Resolution, or a
Canadian Regulation just changed that. This is the position in which many in-house counsel and their
company clients were recently placed when the United Nations, and various members including the United
States, European Union and Canada, announced new sanctions against Libya.

Rather than analyze the legal and substantive reach and application of these evolving sanctions to U.S., EU
and Canadian entities, this article outlines the critical fact-gathering steps an in-house counsel should
consider in advance of any evaluation of the legal application of such economic sanctions. In short, this
article provides examples of information that should be made immediately available to the company’s in-
house counsel to best position counsel to undertake a thorough legal review of the applicability of the new
economic sanctions to the company and its operations in or relating to Country X.

Step 1: Identify Scope of Business Operations

The company should ascertain what type of business the company is currently conducting in Country X,
through what entities and supported by what members of management so as to understand the full scope
of the operation and the jurisdictional reach of the new economic sanctions. For example, does the
company maintain a physical base of operations in Country X, or does the company sell into Country X
and/or buy from Country X via other countries?

It is also critical to evaluate the national identity of the entity or entities used for any business activities in
or with Country X, and identify the officers and management members of those entities. The entity-identity
review will assist with the jurisdictional analysis required to evaluate the application of any new sanctions
on the company’s operations. For example, while existing U.S., EU and Canadian economic sanctions
identify the individuals and entities subject to each regime’s sanctions programs, certain types of entities
may not receive the same treatment in one country as compared to another. Certain existing U.S.
sanctions programs extend the jurisdictional reach to foreign subsidiaries of the U.S. parent company.
However, certain existing EU sanctions programs may not extend the jurisdictional reach of the program to
similarly situated foreign subsidiaries of an EU parent company. In contrast, historically, U.S. and EU
sanctions have treated foreign branches of national entities similarly and made the same subject to the
scope of past economic sanctions programs. It is important to gather these operational facts so that the
entities subject to the sanctions can be fully evaluated in the context of the company's activities, which may
straddle multiple jurisdictions.

The same analysis should be applied once the officers and management team members are identified to
determine whether those company employees are in any way captured by the scope of the new economic
sanctions. In the event the scope of new sanctions against Country X extends to the activities of individuals
from the U.S., EU or Canada wherever located, which is typically the case, the company will want to know
whether it has any such nationals in Country X who will require advice on their individual go-forward
actions on behalf of the company, or who may need to be recused from taking any further actions.

Step 2: Identify Financial Activities

http://www.cailaw.org/iel_advisor/industry_news/econsanctions.html[12/20/2012 1:28:04 PM]
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Identify what financial activities the company conducts in and/or with Country X. This should include a list
of financial institutions with which the company holds accounts and the names of the authorized signatories
for those accounts. The purpose of each institution account should also be identified. For example, it will
be helpful to understand which accounts are used for payroll, receipt of customer receipts and payment of
vendor obligations

Also helpful to know are any other financial instruments in which the company has an interest in Country X,
such as letters of credit, performance bond guarantees, or similar assets or obligations. The new economic
sanctions against Country X may include sanctions against specifically-named entities and individuals,
which can include financial institutions. Knowing whether the company has any holdings with those listed
financial institutions will help in the assessment of potential blocking and reporting requirements often
required by sanctions programs.

Step 3: Identify Customers and Vendors

Identify current customers and vendors in Country X, and vendors outside of Country X that perhaps
provide support to the company's operations in Country X, with which the company may have outstanding
legal and/or performance obligations. Care should be taken in reviewing all contracts with these entities to
assess, for example, potential claims by or against the company for impossibility of performance and force
majeure. The analysis can help mitigate both legal and financial obligations going forward in the event, as
a result of the sanctions, the company has an argument to be excused from performance of any
outstanding obligations to customers and/or vendors.

The company should also identify any outstanding receivables owed by its customers to consider whether
those debts can be recovered if paid by the customer to the company after imposition of the sanctions.
Naturally, the extent of such recovery is dependent upon the scope of the sanctions and application to
individual entities. However, having the information readily available is critical to evaluating the of receipt of
funds that could arrive just following imposition of the sanctions.

Step 4: Identify Assets and Inventory

Identifying any other equipment-related assets in country is important for a variety of reasons. From a risk
management perspective, the company should know what overall value it has outstanding in the country in
the event that, due to the particular scope of the new sanctions, the company's asset insurance coverage
lapses. This is not an unusual occurrence in cases of comprehensive sanctions imposed by the U.S. and
EU since many insurance carriers used in the oil field services sector are either U.S.- or EU-based
companies. Potential losses resulting from theft of assets or other asset damage during a period of no
insurance coverage are risks the company’s tax and finance departments should be made aware of in
advance in the event the resulting losses must be reported, either internally, externally, or perhaps both.

Also, some sanctions programs may prohibit the movement of certain assets out of the sanctioned country
without prior permission. For example, in extreme cases, for sensitive equipment that may be highly
controlled from an export controls standpoint, regulatory authorities from the countries where the equipment
originated may request a status of whether the company has any such assets in country. With respect to
oil field services companies, it is plausible that a regulatory body may inquire about the status of hazardous
materials such as explosives or radioactive materials, or other sensitive goods in a country where the
sanctions were imposed due to an insurrection, civil war, or similar hostilities to ensure all parties are aware
of any enhanced risks associated with the possible theft of those items.

Finally, similar to the list of vendor obligations, in the event the company has any leased equipment in
Country X from vendors located either in Country X or in other countries, the company will want to evaluate
its legal obligations and exposure in the event it is unable to return the equipment to the vendor as a result
of the scope of the new economic sanctions.

Step 5: Identify Shipment Status
Since new economic sanctions can be imposed with little notice, if any, it is helpful to understand the status
of the company's supply chain with regard to Country X. The company should ascertain what shipments

the company or its vendors may have en route to Country X either in support of the company’s operations
or its customers. Specifically, the company should get assistance from its supply chain team, or related
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internal departments, regarding what shipments have yet to depart for Country X, what may be en route,
and what has arrived in Country X but may be awaiting customs clearance. If the sanctions would prohibit
these exports then rerouting the shipments in a timely manner may help mitigate the related legal risks and
associated financial risks, if that is a lawful action pursuant to the new sanctions. Having these details
readily available will enable in-house counsel to advise the company regarding what the sanctions will
permit vis-a-vis those shipments, as applicable.

Ultimately, the two best steps that in-house counsel can take are to gather as much information as possible
regarding the company's operations in or relating to Country X and make sure management knows who to
contact for guidance. Knowing the full extent of the company's business in Country X will enable in-house
counsel to competently advise what steps should be taken in response to the new economic sanctions.

back to The Energy Law Advisor Archive

To ensure that you continue to receive this quarterly newsletter, add jeladvisor@cailaw.org to your safe sender list or
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"Black Swan: Practical Aspects of Force Majeure"
Submitted by: Sudan I. Maccio (Corporate Counsel - International, Valerus Compression Services LP)

"A Black Swan is a highly improbable
event with three principal characteristics:

It is unpredictable; it carries a massive
impact; and, after the fact, we concoct

an explanation that makes it appear less
random, and more predictable, than it was.

(.)"

In recent days, as tsunamis, nuclear accidents, revolutions, regime change and serious civil disruptions
have occurred in traditionally stable countries around the world, those attorneys with international clients or
working in-house for companies with international operations potentially affected by such events, have been
carefully reading contract terms trying to determine if any of such events affect contractual obligations of
their clients. In our world, the term "force majeure" refers to these catastrophic events. Force majeure is
literally "a greater force" that prevents a party from honoring a contract. Such greater force is normally an
unforeseeable event that is out of the control of the affected party. The object of this article is to discuss
the practical aspects of a force majeure provisions in contracts where the catastrophic events may affect
the obligations of the parties.

Force majeure does not discriminate between developed and developing nations. A force majeure event
can occur in down town Manhattan, Tokyo, Tripoli or in Tegucigalpa. The challenge when parties negotiate
a contract, from the very simple purchase order to the most complex engineering, procurement and
construction project, is understand how a force majeure event may influence their business processes and
plan for the contractual consequences of a force majeure event. This concern may seem obvious and there
are all kinds of templates and standard language to choose from, however, the following details are key
factors to consider:

Definition, Definition, Definition. A good definition of what will constitute a "force majeure event" should be
the first step. It is a good practice to define the term as broadly (or narrowly) as possible, as "Black Swans"
may come in very different shapes and forms. The definition should generally, at a minimum, include
natural disasters (hurricanes, snow, tsunamis) or “acts of God”, acts of terror (illegal acts of third parties),
acts of war, (that could be declared between to sovereign nations or military actions within national groups),
and acts of government (decrees, changes in law and trade sanctions). It is prudent to itemize all these
events as an open list, so an event that is equally unforeseeable and unpredictable (but is not in the list)
also constitutes a force majeure event.

Consistency between Definition and Applicable Law. It is always prudent to understand how the laws that
govern the interpretation and consequences of the contract deal with force majeure, especially if such
obligation will take place in a foreign jurisdiction. However, if the contract is clear the law will rarely prevent
the enforcement of a force majeure clause. On the contrary, in most civil law jurisdictions application of
force majeure will be a default rule that will apply to the contract even if the parties are silent on the issue.

Duration. The duration of a force majeure event is also a key factor to consider. The decision of whether a
contract obligation will be merely suspended or terminated due to impossibility of performance will depend
on the conditions of the business and if "time is of the essence". A commercial property project owner may
be able to wait if building materials are several weeks late due to a flood affecting its suppliers; but a
refinery operator could suffer for the lost income if a turnaround or other major maintenance project shuts
down its refinery for just a couple of days. In any event, it is in the best interest of the parties to discuss
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and agree on a waiting period after which either party may declare the contract terminated.

Cash Flow. A contractor that provides services or sells a product must worry about payments for ongoing
costs during a force majeure event. A service provider may want to clarify that, despite the contract
suspension due to force majeure, certain stand by payments are still due, as costs may still be incurred in
keeping equipment and personnel ready in remote locations even if operations are suspended. This is
particularly important in oilfield services where wells are often in remote areas. Equipment suppliers may
be wise to consider during negotiation, which party shall bear the cost of items that are unique to a project,
or specially manufactured to fit the needs of a client/operator, in case a force majeure event makes
impossible it to deliver such products. On the other hand, a client/operator of equipment or owner of a
major project may wish to consider whether a contractor must reimburse advance payments in case a force
majeure event makes impossible manufacturing, designing or delivering equipment.

Payment Obligations. It is very common to exclude payment obligations from the obligations excused due
to force majeure. For instance if a hurricane destroys an offshore rig and a supplier honored all its
obligations under a contract with the rig operator before the catastrophe, the operator should still make the
corresponding payment to this supplier at contract rates. However, this may be true in the case of natural
disasters but may not be the case if government action prevents the banking system from actually
processing a payment. This type of events may occur (and do occur) internationally. A foreign nation may
impose exchange control measures prohibiting buyers in that country from making payments in US Dollars
pending government approval. In addition, trade sanctions may be imposed prohibiting making or receiving
any payments coming from a country, such as the recent case of the US and EU sanctions imposed on
Libya. In the case of Libya, making or receiving any payment from certain individuals and instrumentalities
of the Libyan Government, including their national oil and gas companies, was prohibited.

In summary, if the parties agree ex-ante on the consequences of "unforeseeable" events, they may mitigate
or prevent future disputes. However, contracts are like maps: they provide roadmap but do not cover all the
events that could affect the obligations of the parties in the future. Sophisticated operators and service
providers in the oil and gas industry understand this issue and deal with the "Black Swan" problem by
implementing risk management policies that include force majeure clauses in all their contracts. In the end,
when disaster strikes having the best contract clause possible always gives the best alternative to a
negotiated solution.

back to The Energy Law Advisor
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The Three-Legged Stool: A Practical Approach to Negotiating Choice of Law Provisions by
Reference to Anti-Injunction Statutes in Texas and Louisiana
Submitted by: Eric Cassidy, Squire Sanders & Dempsey (US), LLP

Choice of law elections in commercial contract negotiations are often a negotiated but largely unexplored
point. In this article, we look to the impact of two states’ anti-indemnity statutes to illustrate the three
essential issues that should always be considered by negotiators. These three issues are: (i) whether a
particular choice of law election is beneficial on its face, (ii) whether the contractual election will be
enforced, and (iii) what standard of review will be utilized by a court or arbitrator in deciding whether and
how to balance local law and the contractual choice of law.

Background
In the 1980s, Texas and Louisiana both enacted anti-indemnity statutes based on a public policy goal of

protecting downstream contractors from being forced to accept one-sided contractual indemnities that

insulated an upstream party against virtually all risk.1 But despite this shared policy concern, the Texas
and Louisiana anti-indemnity acts are markedly different: Texas allows contractual indemnities in contracts
that are backed by insurance and meet certain statutory requirements; Louisiana's anti-indemnity act simply
voids contractual indemnities outright. These fundamentally different regulatory approaches to the same
policy aim demonstrate what is at stake when a court or arbitration panel must decide whether to apply
Texas or Louisiana law to a master service agreement that may cover dozens or hundreds of projects in
multiple jurisdictions.

What Happens When a Choice of Law Election is Litigated?
Just because a contract contains a choice-of-law provision selecting Texas law does not mean a court will

apply Texas’ anti-indemnity statute. Historically, courts and arbitration panels have looked to three factors
when deciding whether to apply Texas' or Louisiana's indemnity statutes to a particular contract: (i) in
Louisiana, courts look to statutory language highlighting the location of the well, which routinely preempts a
contractual Texas choice-of-law provision; (ii) in Texas, courts look to contractual choice-of-law provisions,
and specifically the place of performance of the contractual indemnities; and (iii) in both states, courts look
to public policy, with a noteworthy Louisiana decision breaking from the traditional rule and holding that
Texas law applied to a contract when the wells at issue were located in Louisiana.

The question is how to draft a contract to hedge risk and maximize the odds that a court will apply the law
of the state whose statute is most beneficial to a company’s interests? Careful drafters view anti-indemnity
statues as a "three-legged stool." To achieve a stable balance, a contract must account for (i) the location
of the well, (ii) choice-of-law, and (iii) public policy. This article provides a practical roadmap to these
factors, starting with a brief overview of difference between the Texas and Louisiana anti-indemnity
statutes.

Review of the Texas and Louisiana Anti-Indemnity Acts?
The Texas OQilfield Anti-Indemnity Act (the "Texas Act") broadly applies to oilfield contracts for work

servicing mine shafts, drifts, or "other structure intended for use in exploring for or producing a mineral"3
Under the Texas Act, a company cannot shield itself from liability for its own actions against claims for
personal injury, death, or property damage by including contractual indemnity provisions in an oilfield

contract.
But there is an important exception to this rule that allows a company to hedge its risk. The Texas Act

makes contractual indemnities valid and enforceable if they are supported by insurance and meet basic
statutory requirements. Parties to a contract may negotiate mutual indemnity provisions, but only if these

http://www.cailaw.org/iel_advisor/industry_news/antiinjunction.html[12/20/2012 1:28:43 PM]



The Energy Law Advisor - Vol 5. No 4

provisions are backed by insurance. Mutual indemnity is allowed when insurance is purchased "for the

benefit of the other party as indemnitee." The parties do not have to purchase insurance for the same
amount of coverage. But if one party has more limited coverage, any contractual indemnity obligation is
limited to the amount of coverage held by the party with the least insurance. Thus, contracting parties may

negotiate mutual indemnification only to the extent that it is truly mutual, and no more.58 By requiring
indemnities that are mutual and supported by adequate insurance, Texas law increases the probability that
an injured party may recover not just a paper judgment, but one that is collectible.

In contrast, the Louisiana Oilfield Act (the "Louisiana Act") nullifies, as against public policy, insurance and
indemnity provisions in oilfield services contacts to the extent those provisions apply to death or bodily

injury.z Louisiana refuses to permit a hold harmless clause pertaining to the indemnities' negligence in a
drilling contract. Louisiana does not allow mutual indemnification, even when the obligations are reciprocal
and backed by insurance. The result is that indemnities in a master services agreement or drilling contract
are typically unenforceable under the Louisiana Act.

The First Approach: Focusing on Location of the Project
Louisiana law follows the general rule that a company may be indemnified against its own negligence if the

indemnification is clearly expressed in the parties' contract.2 The Oilfield Anti-Indemnity Act creates a

public policy exception to this rule.? Historically, both state and federal courts have taken the general view
that anti-indemnity statutes preempt contractual choice of law elections because public policy concerns

require a court or arbitration panel to disregard a conflicting commercial term in a contract.10

Beginning in 1992, whether a court would apply Louisiana’s anti-indemnity act was largely dependent upon

the location or "functional nexus" of the well.11 This shift in focus was based on interpretation of the
Louisiana statute’s requirement that a contract relate not only to exploration, production, and transportation
activities, but also to an actual well. The practical reality was a court would make a fact intensive, case-by-
case analysis that almost always ended with the court applying the law of the state where the well was
located — a lex loci drilling situs. If the well was located in or around Louisiana, the court would apply
Louisiana law and Louisiana's anti-indemnity act. This, in turn, led to the result that contractual indemnity
provisions were found to be unenforceable or void.

To hedge their risk, many companies historically negotiated Texas choice-of-law provisions in oilfield
services contracts in an effort to circumvent the Louisiana Act. But for many years, both state and federal
courts routinely held that choice of law provisions in oilfield contracts cannot avoid the application of the
12

Louisiana Act when a project is located in Louisiana.

In applying this "first leg" to negotiating contracts, it was important to manage expectations and realize that
a contract signed in Texas, by two companies domiciled in Texas, that included a Texas choice-of-law
provision, could be preempted and the Louisiana anti-indemnity statute applied once the work crossed
state lines and was performed at a well located in Louisiana territory.

The Second Approach: Focusing on the Location Where Performance of the Required Contractual
Indemnities Might Occur

By contrast, Texas courts in the last decade have looked not to the location of the well, but instead to the
place of performance of the indemnity.13 In Chesapeake v. Ensco Offshore, the parties signed a standard
form contract that contained mutual indemnities backed by equal insurance policies. The court defined the
issue regarding place of performance in terms of the freedom of contract. Under a conflict of law analysis,
the court focused on the location for performing the indemnity obligations, not the location of the well or
where the work was performed. The court noted, "[h]ere, the drilling took place in Louisiana, but the suing

took place in Texas."14

The contract also contained a Texas choice-of-law provision. The court noted that the choice-of-law
provision would be honored under a conflicts analysis unless Louisiana had a more significant relationship
to the transaction and Texas law would violate Louisiana's public policy, among other factors. But the
Texas court found that Texas’s and Louisiana’s anti-indemnity statutes were both premised on the same
public policy judgment: to protect contractors from unequal bargaining power and what amounted to

contracts of adhesion containing one-sided indemnities.1® Louisiana’s public policy of protecting
contractors, which traditionally was used to justify applying the Louisiana Act, was no different from the
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public policy underlying the Texas Act.

To the extent a company wants the contractual indemnities to be enforced, it should negotiate the inclusion
of a Texas choice-of-law provision and immediately seek to enforce its rights by filing any legal action in a
Texas state court (even if the company immediately moves to compel arbitration). These factors are key,
along with the domicile of the parties. Similarly, if a contractor wants to avoid contractual indemnities, it
should negotiate a Louisiana choice-of-law provision, or, at the very least, a choice-of-law provision
identifying another state’s law as controlling.

Public Policy Versus Contractual Choice
A 2007 Louisiana state-court decision may mark a shift away from the traditional Louisiana approach

focusing on the location of the well and toward the Texas approach of recognizing the parties' freedom to

contract. The decision in King v. I.E. Miller of Eunice, Inc.18 is noteworthy because the court found that the
parties' relationship to Louisiana was stronger than their relationship to Texas, based in part on the fact that

the work order at issue was for work in Louisiana where the accident occurred.1’ These facts would
normally lead to the conclusion that Louisiana law applied.

However, in applying a conflict of laws analysis, the King court found that the facts weighed in favor of

applying Texas law.18 The court noted that the master service agreement was drafted by the contractor
and contained a Texas choice-of-law provision. The court concluded that the nondrafting party was
therefore justified in expecting any dispute to be governed by Texas law based on the choice-of-law

19

provision.

The King court also found that Texas' policy of enforcing private contracts that were freely and voluntarily

negotiated outweighed Louisiana’s public policy of protecting oilfield subcontractors.1® This finding was
based, at least in part, on the fact that the party seeking to void the contractual indemnity was not a small
subcontractor or the class of persons the policy was designed to protect. Because the party was not a
subcontractor, the court nimbly found that Louisiana’s public policy of protecting oilfield subcontractors was

outweighed by Texas' public policy of freedom of contract.2 The court concluded that Texas law based on
its analysis of public policy, even if the parties had not negotiated a Texas choice-of-law provision.

The court ultimately held that Texas law would apply whether based on the choice-of-law provision or
public policy and vacated the trial court’s order voiding the contract's mutual indemnity and defense
22

provisions.

What is the impact of this decision when negotiating an oilfield contract? The relative size of the
companies to the contract matters. If two companies are considered large, multi-national, or more generally
"big oil," the party asking to enforce a Texas choice-of-law provision when the well or wells fall within
Louisiana's jurisdiction has a strong argument that the public policy concerns reflected in Louisiana’s statute
do not apply—neither company is a smaller subcontractor. It may also be possible to point to the
sophistication of the two companies, as well as such factors as the pedigree of outside counsel or whether
the marketplace at the time was thriving and no party was "forced" to accept the work. These kinds of
factors, even though not specifically mentioned in King, provide an argument that a party was not subject to
“unequal”’ bargaining power during negotiations and therefore does not fall within the public policy concerns
that are often the key factor a court or arbitration will examine.

Conclusion

While it is too soon to predict whether the King decision is the beginning of a trend or an anomaly, the
comparison of Texas and Louisiana’s approaches to this issue illustrate the importance of thoughtful choice
of law elections in master service agreements and other potentially multi-jurisdictional service contracts.
Choice of law elections may or may not be determinative in and of themselves, and it will remain necessary
to monitor the use of multi-jurisdictional service contracts after execution to assure that projects governed
by the agreement are sited in jurisdictions where the contractor understands the statutory environment and
the current likelihood (if any) that local courts will honor a contractual election that may conflict with local
law.

ETex. Civ. Prac. & Rem. Code Ann. 88 127.001-127.008; La Rev. Stat. Ann. 8 9:2780.
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2 This article is not intended to be a comprehensive review of the statutes. For a more comprehensive
treatment, see Schill Jr., Gus A., Recent Developments Regarding Maritime Contribution and Indemnity, 51
La. L. Rev. 975 (1991); Grand, Edward B. and Lisa Brown, Risk Apportionment in Natural Resources
Transactions Through Indemnification Clauses and Releases, 22 Corp. Couns. Rev. 209 (2003).

3 Tex. Civ. Prac. & Rem. Code Ann. §127.001(2)(B). An early decision, however, held that the statute
does not apply to “repair of an offshore drilling rig where there is absolutely no connection with the drilling
of a well.” See Transworld Drilling Co. v. Levingston Shipbuilding Co., 693 S.W.2d 19, 23 (Tex. App.—
Beaumont 1985, no writ).

4 There are certain exceptions. The Act does not preclude indemnities relating to property damage, death,
or personal injury caused by radioactivity; property damage caused by pollution; or property damage from
reservoir or underground damage.

5 Tex. Civ. Prac. & Rem. Code Ann. §127.005(b).

61d. at 127.001(3). The Texas Act also allows unilateral indemnity when the indemnities are supported by
insurance or self-insurance not exceeding $500,000. The indemnity obligation is limited to the scope of
coverage and the dollar amount of insurance or self-insurance provided by the party acting as indemnitor.

7 La. Rev. Stat. Ann. § 9:2780(B) (providing that “any provision contained in, collateral to, or affecting an
agreement pertaining to a well for oil, gas, or water . . . is void and unenforceable”); see also Doucet v.
Gulf Oil Corp., 783 F.2d 518, 524 (5th Cir..), cert. denied, 479 U.S. 883, 107 S. Ct. 272 (1986); Carney v.
Marathon Oil Co., 632 F. Supp. 1037, 1047-49 (W.D. La. 1986).

8 See, e.g., Rodrigue v. Legros, 563 So. 2d 248, 254 (La. 1990).
9 1d.
10 yd.

11 see, e.g., Verdine v. Ensco Offshore Co., 255 F.3d 246, 251 (5th Cir. 2001) (citing Transcontinental Gas
Pipe Line Corp. v. Transp. Ins. Co., 953 F.2d 985 (5th Cir. 1992).

12 Matte v. Zapata Offshore Co., 784 F.2d 628, 631 (5th Cir. 1986); Lirette v. Union Tex. Petroleum Corp.,
467 So0.2d 29, 32 (La. Ct. App. 1st 1985).

13 Chesapeake Operating, Inc. v. Nabors Drilling USA, Inc., 94 S.W.3d 163 (Tex. App.—Houston [14th
Dist.] 2002 no pet.).

14 1d. at 171.
15 1d. at 173.

16 970 So0.2d 703 (La. Ct. App. 3d 2007). For an excellent, detailed analysis of this decision, see Hurley,
Grady S., Hurley on King v. Miller, Emerging Issues (LEXIS 2008)

17 1d. at 706.
18 4.

19 1d. at 707.
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